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No. 95-0207-CR
STATE OF W SCONSI N : | N SUPREME COURT

State of W sconsin,

FILED
Pl aintiff-Respondent,
v JUL 1, 1997
Marilyn L. Graves
Clerk of S_upreme Court
John C. Setagord, Magison, Wi

Def endant - Appel | ant - Peti ti oner.

Case No. 96-1264-CR
State of W sconsin,
Pl aintiff-Respondent,
V.
Charl es C. Downi ng,

Def endant - Appel | ant .

No. 95-0207-CR REVI EW of a decision of the Court of

Appeal s. Affirned.

No. 96-1264-CR APPEAL from an order of the Circuit Court
for Dane County, Robert R Pekowsky, GCircuit Court Judge.

Affirnmed.

M1 JANINE P. GESKE, J. For their roles in a 1991 host age-

taking and attenpted jail break, John C. Setagord (Setagord) and
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Charles C. Downing (Downing) received nmandatory |ife sentences
with parole eligibility dates far beyond their respective
anticipated life spans. Setagord seeks review of a court of
appeal s' decision affirmng the circuit court's inposition of a
parole eligibility date of OCctober 21, 2091. On a notion to
bypass the court of appeals, Downing appeals the circuit court's
inposition of a parole eligibility date of October 21, 2177.

12 Both defendants argue that Ws. Stat. 8§ 973.014(1)(b)
does not authorize the circuit court to effectively deny parole
by setting a parole eligibility date beyond a defendant's
anticipated I|ifetine. W conclude that § 973.014(1)(b)
unanbi guously grants the circuit court discretion to inpose a
parole eligibility date beyond a defendant's expected |ifetine.
W also conclude that the circuit court did not erroneously
exercise its discretion in setting Setagord and Downing's
respective parole eligibility dates. Accordingly, we affirmthe
court of appeals' decision in the Setagord case, and affirm the
circuit court's order inposing sentence in the Downi ng case.

FACTS AND PROCEDURAL HI STORY

13 The relevant facts are not in dispute. Setagord and
Downi ng unsuccessfully attenpted to escape from the Dane County
Jail with a third inmte, Juan Ruiz, on GCctober 20, 1991.
Setagord, Downing and Ruiz took Deputy Julie MReynol ds hostage
during a jailbreak attenpt. During the seizure, both Setagord
and Downi ng struck McReynolds. She was tied up by her hands and

feet. Setagord threatened several times to kill MReynolds, and
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al so threatened to break her |egs. Deputy MReynol ds was rel eased

after thirteen hours of confinenent, and after sustaining a cut
to the head, bruises and a knee injury. During the early part of
the escape attenpt, Downing struck another deputy several tines
with a cribbage board.

14 The State filed a crimnal conplaint that charged
Downi ng, Setagord and Ruiz with the Cass A felony of taking a
hostage, as a party to a crinme, in violation of Ws. Stat.
88 940.305' and 939.05; with conspiracy to escape, in violation
of Ws. Stat. 88 946.42(3)(a) and 939.31; and with battery to a
police officer in violation of Ws. Stat. 8§ 940.20(2). Because
they were repeat offenders, Setagord and Downing were also
charged under the penalty enhancenent provision of Ws. Stat.
§ 939.62(1).

15 Setagord and Downi ng each reached plea agreenments with
the State followwing a half day of trial testinony on My 19,
1992. Setagord entered a plea of no contest to the hostage-
taking charge and guilty to the other two charges in return for
dism ssal of the repeater allegation on the hostage-taking
char ge. Downing entered a plea of no contest to the charges in
return for dismssal of the repeater allegation on the hostage-

t aki ng char ge.

! As the court of appeals correctly noted, Ws. Stat.
8 940. 305(2) provides that if a person taken hostage is rel eased
wi thout bodily harm before the actor's arrest, the crinme is a
Class B felony. Setagord and Downi ng were charged with a C ass A
fel ony because they inflicted bodily harm on Deputy MReynol ds.
The penalty for a Cass A felony is life inprisonnent. W s.
Stat. 8§ 939.50(3)(a).
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16 On August 28, 1992, the Circuit Court for Dane County,

Robert R Pekowsky, conducted a sentencing hearing for Setagord.
The circuit court sentenced Setagord to life in prison wthout
parol e for the hostage-taking charge, and to 11 years for each of
the other two charges. Setagord appealed the sentence of life
w t hout parole. The court of appeals reversed that sentence,?
holding that Ws. Stat. 8§ 973.014 (1991-92) did not authorize a
circuit court to inpose a sentence of life inprisonnent wthout
parole. The court held that the statute allows the circuit court
only two options, either to determ ne parole eligibility pursuant

to the standards under Ws. Stat. § 304.06(1),° or to set an

2 State v. Setagord, 187 Ws. 2d 340, 342, 523 N.W2d 124
(Ct. App. 1994) (hereinafter Setagord I).

3 Ws. Stat. 8 304.06(1)(1991-92) provides in pertinent
part as foll ows:

Paroles fromstate prisons and house of correction.

(b) Except as provided in sub. (1n) or s.
161. 49(2), 302.045(3) or 973.032(5), the parole
comm ssion nay parole an inmate of the Wsconsin state
prisons or any felon or any inmate of the Wsconsin
state prisons or any felon or any person serving at
| east one year or nore in the M| waukee county house
of correction or a county reforestation canp organi zed
under s. 303.07, when he or she has served 25% of the
sentence inposed for the offense, or 6 nonths,
whi chever 1is greater. Except as provided in s.
973.014, the parole conmmssion nay parole an inmate
serving a life term when he or she has served 20
years, as nodified by the formula under s. 302.11(1)
and subject to extension using the fornulas under s.
302.11(2). The person serving the life term shall be
given credit for tinme served prior to sentencing under
s. 973.155, including good tine under s. 973.155(4).
The secretary may grant special action parole rel eases
under s. 304.02. The departnent or the parole
commi ssion shall not provide any convicted offender or
ot her person sentenced to the departnent's custody any
parole eligibility or evaluation until the person has
been confined at |east 60 days follow ng sentencing.

4
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alternative parole eligibility date of its own. 187 Ws. 2d at

344. On remand for resentencing, the circuit court inposed a
parole eligibility date of COctober 21, 2091. That date was one
hundred years fromthe date of the crinmes Setagord conmtted, as
requested by the State.* Setagord again appeal ed.

17 The court of appeals upheld Setagord’'s parole

eligibility date. State v. Setagord, No. 95-0207-CR, unpublished

slip op. (Ws. C. App. July 11, 1996)(hereinafter Setagord I1l).

The court held that Ws. Stat. 8 973.014(1)(b) permts a circuit
court to set a parole eligibility date beyond a person's expected

[ifetinme. Setagord Il at 10-11. Because the court found the

sentencing statute anbiguous, the appellate court |ooked to
legislative history to discern the legislative intent. 1d. at 5.
The court found that this history supported the State's view
that the circuit court may effectively deny parole by setting a
parole eligibility date 100 years in the future. 1d. at 9. The
court of appeals also held that the circuit court did not
erroneously exercise its discretion in inposing the 100-year
parole eligibility date. Id. at 23. Setagord petitioned for
review by this court.
18 Li ke Setagord, Downing was initially sentenced by Judge
Pekowsky. At the January 19, 1993, sentencing hearing, the State
asked that "M . Downing be sentenced to serve the rest of his

l[ife in prison with no opportunity for parole.™ The circuit

court sentenced Downing to life inprisonnment wthout parole on

“* At the resentencing, the circuit court also inposed five
years on Count 2 consecutive to Count 1, and 11 years on Count 3

5
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the hostage-taking charge, to be served consecutively to the
sentences he was already serving. In addition, the court
sentenced Downing to three consecutive five-year sentences on the
remai ni ng charges. Downi ng appeal ed, arguing that the circuit
court erred in inposing a life sentence wthout parole. The

court of appeals reversed, and remanded for resentencing based on

its decision in Setagord |I. State v. Downing, unpublished slip

op. (Ws. C. App. May 18, 1995).

19 The circuit court conducted a resentencing hearing on
Novenber 8, 1995. At that time, the State asked the court to
ensure that Downi ng never again be a free man. The circuit court
agreed to follow the State's recommendation, and sentenced
Downing to life inprisonment with a parole eligibility date of
Cctober 21, 2177, on the hostage-taking charge. The circuit
court also reinposed the five-year consecutive sentences on the
ot her charges. Downi ng agai n appeal ed, arguing that Ws. Stat.
8§ 973.014(1)(b) did not authorize a parole eligibility date
beyond his expected lifetine. W granted Downing's petition to
bypass the court of appeals.

110 The principal question presented by both Setagord and
Downi ng involves interpretation of a statute, a question of |aw

that we review de novo. State v. Eichman, 155 Ws. 2d 552, 560,

455 N.W2d 143 (1990). The purpose of statutory interpretation
is to discern the intent of the |egislature. Id. To do so, we
first consider the |anguage of the statute. If the | anguage of

the statute clearly and unanbi guously sets forth the |egislative

consecutive to each other and to Count 1.
6
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intent, we apply that intent to the case at hand and do not | ook
beyond the statutory |anguage to ascertain its neaning. Kel | ey

Co., Inc. v. Mrquardt, 172 Ws. 2d 234, 247, 493 N W2d 68

(1992); UFE Inc. v. LIRC 201 Ws. 2d 274, 281-82, 548 N.W2d 57

(1996).

11 Setagord contends that Ws. Stat. § 973.014(1)(b) is
anbi guous, and when properly construed, requires an earlier
parole eligibility date. Downing takes a different approach, but
reaches the sanme result. Downi ng contends that the statute is
unanbi guous, and clearly requires neaningful parole eligibility.
The State asserts that the statute is unanbi guous. Under the
State's reading, the term "any l|later date" can include a parole
eligibility date beyond the defendant's expected |ifetine.

12 A statute is anbiguous when it 1s capable of being
understood in two or nore different senses by reasonably well -

i nformed persons. Wagner Mobil, Inc. v. Cty of Mudison, 190

Ws. 2d 585, 592, 527 N.W2d 301 (1995). However, a statute is
not rendered anbi guous nerely because the parties disagree as to
its meaning. Id. If a statute is anbiguous, we look to the
scope, history, context, subject matter, and object of the
statute in order to ascertain legislative intent. However,
resort to legislative history is not appropriate in the absence

of a finding of anmbiguity. See Cynthia E. v. LaCrosse County

Human Services Dep't, 172 Ws. 2d 218, 229, 493 N.W2d 56 (1992).

13 These cases present a question of first inpression. W

upheld Ws. Stat. 8§ 973.014(1)(b) against a constitutiona
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challenge in State v. Borrell, 167 Ws. 2d 749, 759, 482 N W2d

883 (1992). Now we are asked to determne whether the
| egislature intended to authorize a sentencing court to set a
parole eligibility date beyond a defendant's expected |ifetine.
If we conclude that the statute authorizes parole eligibility
determ nations that afford no possibility of parole, Setagord and
Downing ask that we then conclude that the sentencing court
erroneously exercised its discretion in setting their parole
eligibility dates.
STATUTORY | NTERPRETATI ON
114 We begin with the premse that sentencing is a matter

of legislative policy. In Matter of Judicial Adm nistration:

Fel ony Sentencing Cuidelines, 120 Ws. 2d 198, 203, 353 N W2d

793 (1984). The legislature decides whether and to what degree
the sentencing court's discretion should be limted. 120 Ws. 2d
at 203. The l|egislature conveys its intent as to sentencing
policy, and the extent of judicial sentencing discretion, by
enacting sentencing statutes. At the tinme Setagord and Downi ng
t ook Deputy MReynol ds hostage, the sentencing statute at issue

here provi ded:

.. . the court shall nake a parole eligibility
determnation . . . (b) . . . Under this subsection
the court may set any later date than that provided in
s. 304.06(1)

Ws. Stat. § 973.014(1). (Enphasis added).
115 Through this provision the |egislature has del egated to

the sentencing court the power to nake a determ nation of parole
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eligibility by setting a mninum date for a convicted felon's
parole eligibility.

116 The statute does not set, however, a maxi num date for a
convicted felon's parole eligibility. The only qualification
expressed by the term "any later date" is a mninmnumeligibility
date. W conclude that the only reasonable reading of the plain
| anguage of the statute is that the |egislature unanbi guously set
a mninmm but not a maxi num date for parole eligibility.

117 Setagord contends, however, that this sentencing
statute is anbi guous, and, taking into account rules of statutory
interpretation and construction, nust be read to authorize a
parole eligibility date reasonably less than the functional
equi valent of |ife w thout parole.

118 Set agord first makes a conparative ar gunent ,
juxtaposing Ws. Stat. 8§ 973.014(1)(b) against other sentencing
st at ut es. He points out that other statutory provisions
expressly provide for life sentences without parole in different
circunstances than those present here. Thus, according to
Setagord, the legislature could not have intended to allow courts
to inpose an "indirect" sentence of life w thout parole under
Ws. Stat. 8§ 973.014(1)(b). Section 973.014(2)(1993-94), for
exanpl e, expressly provides that "persistent repeaters" are
subject to life inprisonnment "w thout possibility of parole.”

The nore recently enacted Ws. Stat. § 973.014(1)(c)>® expressly

> 1995 Ws. Act 48, 8§ 5 codified as Ws. Stat.
8 973.014(1)(c), and effective August 31, 1995, provides:

The person is not eligible for parole. This paragraph
applies only if the court sentences a person for a
9
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authorizes the <circuit court to declare that a defendant
sentenced to life inprisonment "is not eligible for parole.”
Setagord argues that these provisions show that when the
|l egislature intends to authorize a sentence of Ilife wthout
parole, it does so directly through plain and unanbi guous
| anguage. Setagord does not argue that these other provisions
expressly preclude a sentence of parole eligibility under Ws.
Stat. 8 973.014(1)(b) beyond the defendant's expected lifetine.

119 Setagord also points to tw federal court decisions

that found sentencing statutes anbi guous. In United States v.

Fountain, 840 F.2d 509 (7th Cr.), cert. denied, 488 U S. 982

(1988),° the court considered a defendant's challenge to a 150-

year sentence for conspiracy to commt nurder, wth parole

eligibility after 50 years. The sentence effectively denied
par ol e. The court first considered the requirenents of the
appl i cabl e sentencing statues. Under the first degree nurder

crime commtted on or after the effective date of this
par agr aph.

® W recognize that the Fountain decision reflects one side
of a split anong the federal circuits on the question of the
effect of 18 U.S.C. 8§ 4205(b) in conjunction with sentences under
18 U S.C. 8 1117. United States v. Fountain, 840 F.2d 509, 518-
19 (7th Gr. 1988). Setagord also cites to Chief Judge Posner's
concurrence in United States v. Prevatte, 66 F.3d 840 (7th Gr.
1995) in support of his position. Chief Judge Posner noted that
if a judge used a sentence of a term of years to inprison a

defendant for his natural life, such a sentence would circunvent
the federal statute requiring that a jury recommend a life
sent ence. Id. at 846-47. The Prevatte holding, that the
district court wuld have to consider the defendant's life

expectancy, id. at 843-44, and Chief Judge Posner's concurrence,
which in any event are not binding on this court, are
di stinguishable in that parole had been abolished in the federal
penal system and the Wsconsin |egislature has not del egated the
authority to recomrend |ife sentences to juries.

10
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statute, a life sentence was mandatory. 18 U.S.C. § 1111. Under
the plain |anguage of the conspiracy statute, 18 U S.C. 8§ 1117,
the trial court could inpose inprisonnent "for any term of years
or for life." 840 F.2d at 517. The reviewi ng court concluded,
however, that when juxtaposed wth other sentencing statutes,
that "plain" |anguage lost its clarity. Id. Another statute
provided for parole eligibility after one-third of the sentence
had been served, "or after serving ten years of a life sentence
or of a sentence over thirty years." When the sentence term
provision and the parole eligibility provision were juxtaposed,
the court concluded that the phrase "any term of years"” did not
unanbi guously nean any anount of years |less than the age of the
uni ver se. Rat her, the court interpreted that phrase to nmean a

span of years less than the defendant's life. 1d. at 517-18.

20 In United States v. Martin, 63 F.3d 1422, 1434 (7th

Cr. 1995), the court held that where a statutory schene
expressly deprives a court of the possibility of inposing a life
sentence, it is an abuse of discretion for the court to inpose a
life sentence by sentencing the defendant to a termof years that
exceeds his or her life expectancy.

21 Neither federal case cited by Setagord persuades us
that Ws. Stat. 8§ 973.041(1)(b) is not clear on its face, nor
that it nust be read to be Ilimted to a term of years |ess than
the convicted felon's |ife expectancy. The statute in Fountain
openly contained a maxinmum 1i.e., "any term of years or life."

As we concluded above, in enacting Ws. Stat. 8§ 973.014(1)(b)

11
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our legislature included only a mninmum and not a naximm
restriction on the sentencing «court's parole eligibility
determ nation. In effect, the range of sentences permtted under
this statute i s open-ended.

22 Neither the facts nor the law in Martin are anal ogous
to the cases before us. In Martin, the statute expressly
precluded the court frominposing a |ife sentence. An i ndirect
route to the sanme result was therefore inproper. Here, however
the legislature has not expressly precluded courts from i nposing
an effective life sentence on persons such as Setagord and
Downi ng.

123 The intent of the Wsconsin |legislature expressed in
this statute thus stands in contrast to Congress' express intent
underlying the federal statute at issue in Mrtin. By enacting
Ws. Stat. 8§ 973.014(1)(b), our legislature did not expressly
deprive sentencing courts of the authority to inpose a parole
eligibility date that exceeds the person's |ife expectancy.

Instead, the legislature provided that "the court shall make a

parole eligibility determnation.” In making that determ nation
the sentencing court has two options. The first is to set a
parole eligibility date in accordance wth Ws. St at .

8 304.06(1). The second option is to set any |ater date than the
date authorized by Ws. Stat. 8§ 304.06(1). It is clear fromthe
face of the statute that the | egislature established a floor, and
not a ceiling, to the court's authority to nake a parole

eligibility determ nation

12
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124 Setagord next makes an argunment interpreting the term

any in the context of the other language in Ws. Stat.

§ 973.014. Rel ying upon Sutherland on Statutes and Statutory

Construction, ' Setagord contends that "any" may have a diversity

of meani ngs, and consequently "its nmeaning in a given statute
depends upon the context and the subject matter of the statute.”

The State turns the context argunent around, asserting that the
context of the statute here nmakes <clear that no tenporal
limtations are inposed on the parole eligibility date. e
essentially agree with the State. The subject matter of the
statute is the court's authority to nmake a parole eligibility
determ nation for persons sentenced to life inprisonnent. In the
context of this statute, the phrase, "any later date," is a
t enpor al restriction on the determnation of the parole
eligibility portion of the sentence. One tenporal restriction on
that determnation, the mninmum eligibility date, has already
been set by the |egislature. The legislature did not set a
maxi mum eligibility date, leaving that to the sentencing court's
di scretion.

25 In a decision issued after these cases were argued, we
consi dered another statutory use of the term “any.” State v.
Sweat, 208 Ws. 2d 409, 561 N.W2d 695 (1997). In that case we
anal yzed language in the restitution statute, Ws. Stat.
8§ 973.20, which provides that "any defense available in a civil

action" may be used to bar individual crime victins' clainms for

” 2A Norman J. Singer, Sutherland on Statutes and Statutory
Construction, 8 46.07, p. 153 (5th ed., 1992 revision).

13
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restitution. 1d. at 413. W said that the term"any" on its own
i s unequivocal, but observed that the term "any defense" as used
in that statute was not defined. 1d. at 417. Mdreover, because
t he | anguage of the statute was anbi guous when viewed in |ight of
the statute as a whole, we exam ned the scope history, context,
subject matter, and purpose of the statute. Wen we view the
term "any later date" in light of the statute as a whole, no
cl ouds of anbiguity appear. The statute as a whole contains
only one tenporal restriction. The statute as a whole does not
i npose an outside limtation on the phrase "any |l ater date."

126 We next consider petitioner Downing' s argunents. He
reads the statute to require that a defendant have an opportunity
for conditional release, or parole eligibility, during his or her
lifetime. Downing contends that "any |ater date" nust be viewed
in the context of another phrase in that same provision, "[t]he
person is eligible for parole.” Downi ng asserts that a plain
reading of the statute commands that a realistic opportunity for
parole be maintained in the setting of a parole eligibility date.

Downing's plain reading would effectively graft the phrase,
"Wthin the person's expected lifetine," onto the statute.
Undeni ably, the |egislature could have added that phrase. It did
not .

127 Downi ng additionally suggests that there is a violation
of the separation of powers doctrine if we engage in this plain

reading of the statute and allow the sentences here to stand. W

di sagr ee.

14
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128 A person convicted of a crime has no legal or
constitutional right to parole. Borrell, 167 Ws. 2d at 764.
Sinply because the legislature has provided the possibility of
parole creates "no nore than a nere hope that the benefit wll be
obtained." Id. at 771-72 (citations omtted). Thus, parole is a
statutory privilege, and not a constitutional right. In Borrel
we concluded that "the court's authority under sec. 973.014 to
determne the parole eligibility date of a person convicted and
sentenced to life inprisonnent does not encroach upon or unduly
burden the executive branch's authority to grant pardons, comute
sentences, or grant parole." 167 Ws. 2d at 770. The Parole
Board's power to grant parole release is not initiated until the
prisoner reaches his or her parole eligibility date. 1d. at 770.
W satisfied ourselves in Borrell that the Parole Board's
authority to grant parole release is not circunscribed by
§ 973.014. 1d. at 770.
29 It is true that the Borrell court also stated that the
court does not have power over the actual release decision. 1d.
But by recognizing that the |l|egislature can deny parole
eligibility, the court affirmed that there is no separation of
powers violation when a branch other than the executive denies
parole eligibility. The Borrell court also pointed out that the
parole eligibility determnation by the court in no way prevents
the governor from granting a pardon or from commuting the

sent ence. | d.

15
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130 W have previously considered constitutional challenges

to this statute, including a separation of powers challenge.
Borrell, 167 Ws. 2d at 762. W did not engage in statutory
construction. Instead, we reviewed the plain |anguage of the

statute to first consider whether this provision violated the
separation of powers doctrine. 167 Ws. 2d at 766-67. Fromthat
pl ain | anguage, we discerned a legislative intent to allow the
sentencing court to wuse its discretion in setting a parole
eligibility date later than the statutory mninum where the
ci rcunmstances warrant. Id. at 767. W concluded that the
| egislature acted in such a manner because it realized that the
sentencing court is in a better position to assess the particul ar
facts and circunstances of each case and of each defendant. |d.
We invoke Borrell's analysis here, and hold that a plain reading
of Ws. Stat. 8§ 973.014(1)(b) to include authority to inpose a
parole eligibility date beyond a defendant's expected lifetine
does not violate the separation of powers doctrine.

131 Finally, both Setagord and Downing contend that if we
find the statute anbiguous, and Setagord urges that we nust, we
shoul d observe the Rule of Lenity and construe the statute in
their favor. The Rule of Lenity only conmes into play after two
conditions are net. First, we nust determne that the penal
statute is anbiguous. Second, we nust be unable to clarify the
intent of the legislature by resort to legislative history. See

State v. Morris, 108 Ws. 2d 282, 289, 322 N W2d 264 (1982),;

State v. Wlson, 77 Ws. 2d 15, 28, 252 N.WwW2d 64 (1977).

16
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Because we conclude that Ws. Stat. 8 973.014(1)(b) is plain and
unanbi guous on its face, the Rule of Lenity does not apply here.?®

132 W recognize that the court of appeals in Setagord I

determned that the statute was anbi guous. Whil e we have due
respect for the court of appeals' analysis, a division of
judicial authority over the proper construction of a statute does

not, ipso facto, render it anbiguous. Reno v. Koray, 115 S. C

2021, 2029 (1995)(ruling that Bail Reform Act of 1984 is not
anbi guous for purposes of lenity nerely because circuit courts
split over its construction).
EXERCI SE OF DI SCRETI ON | N SENTENCI NG

133 Because we conclude that Ws. Stat. § 973.014(1)(b)
permts the circuit court to set a parole eligibility date beyond
the person's expected lifetine, we consider the second question
raised: Did the sentencing court erroneously exercise its
di scretion by setting parole eligibility dates for Setagord and
Downi ng 100 years or nore after the date of their crimnmes?

134 The primary factors a court considers in fashioning a

sentence are the gravity and nature of the offense, including the

8 Nor do we consider extrinsic aids under a plain |anguage
interpretation. Nonet hel ess, we note that our interpretation of
Ws. Stat. 8§ 973.014(1)(b) is shared by authors Walter D ckey,
David Schultz, and Janmes L. Fullin, Jr. in their article, The
| nportance of Carity in the Law of Hom cide: The W sconsin
Revi sion, 1989 Ws. L. Rev. 1323. Referring to 1987 Wsconsin
Act 412 which created Ws. Stat. 8§ 973.014, the authors
concluded that "legislation separate from the hom cide revision
i ntroduced a new sentencing option for all crimes carrying a life
sentence: The sentencing judge may set parole eligibility at any
period of tinme in excess of the regular eligibility term as a
practical matter, giving the judge the power to deny parole
eligibility altogether.” 1d. at 1334.
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effect on the victim the character of the offender, including
his or her rehabilitative needs and the interests of deterrence,

and the need to protect the public. State v. Carter, 208 Ws. 2d

142, 156, 560 N.W2d 256 (1997). See also State v. Sarabia, 118

Ws. 2d 655, 673-74, 348 N W2d 527 (1984).° The sentence
i nposed shoul d represent the m ni rum anount of custody consi stent
with those factors. Borrell, 167 Ws. 2d at 764.

135 The factors that a sentencing court considers when
inposing a sentence are the sane factors that influence the
determ nation of parole eligibility. Borrell, 167 Ws. 2d at
774. Parole eligibility date determ nations are revi ewabl e under
the sane standard as are other sentencing decisions. 167 Ws. 2d
at 778. Thus, we limt our review to determ ning whether there

has been an erroneous exercise of discretion. MCeary v. State,

49 Ws. 2d 263, 278, 182 N.W2d 512 (1971),; State v. |glesias,

185 Ws. 2d 117, 517 N W2d 175, cert. denied, 513 U S. 1045

(1994).

136 The court of appeals, applying the correct standard,
conducted a thorough examnation of the sentencing factors
articulated by the circuit court and applied to the facts of
Setagord's crinme. Slip op. at 15. The court of appeals upheld
the circuit court's exercise of discretion in setting Setagord's
parole eligibility date. W adopt the analysis and concl usi on of

the court of appeals that the circuit court did not erroneously

9 O her relevant factors include the defendant's age,
personality, social traits, renorse, repentance, cooperativeness,
educational |evel, enploynment background, degree of culpability,

18
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exercise its discretion when it resentenced Setagord to life
inprisonnment, with a parole eligibility date of OCctober 21,
2091. *°

137 We next turn to M. Downing. Wthout benefit of
internediate review, we consider his assertion that the
resentencing court erroneously exercised its discretion.

138 W& generally afford sentencing decisions a strong
presunption of reasonabl eness because the circuit court is best
suited to consider the relevant factors and assess the
def endant’ s deneanor. Borrell, 167 Ws. 2d at 781-82. Thus, the
defendant has the burden to show that the sentence was
unr easonabl e or unjustifi ed. Id. W wll find an erroneous
exercise of discretion when a sentence is so excessive and
unusual, and so disproportionate to the offense conmtted, as to

shock public sentinent and violate the judgnent of reasonable

persons concerning what is right and proper under the

and deneanor at trial. State v. Killory, 73 Ws. 2d 400, 408
243 N.W2d 475 (1976).

0 W note, however, that as part of its review, the court
of appeals relied on State v. Solles, 169 Ws. 2d 566, 569, 485
N.W2d 457 (C. App. 1992), for the limtation that "when
resentencing a defendant the trial court must consider only the
circunstances existing when defendant was first sentenced.”
Earlier this termwe overruled Solles. State v. Carter, 208 Ws.
2d 142, 560 N.W2d 256 (1997). W held in Carter that a circuit
court should, when inposing sentence at a resentencing hearing,
consider all relevant information about the defendant, including
information about events and circunstances either that the
sentencing court was unaware of at the initial sentencing or that
occurred after the initial sentencing. 208 Ws. 2d at 158.

Based on our review of the resentencing hearing transcript,
we conclude that the circuit court nmet the requirenents of
Carter, and that the court considered all the relevant
informati on about Setagord's conduct that occurred after the
initial sentencing.
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ci rcunstances. Sarabia, 118 Ws. 2d at 673. Finally, when the
| egi slature has granted the sentencing court the authority to
i npose sentences within a certain range, the legislature has
given the court discretion to determne where in that range a

sentence should fall. State v. Harris, 119 Ws. 2d 612, 624, 350

N. W 2d 633 (1984).

139 Downing asserts that "the trial court continued to pile
on incarceration tinme after it conceded that Downing cannot
possible live to serve the excessive tine." Petitioner's Brief
at 31. Downi ng thus argues that the length of inprisonnent
i nposed for the hostage-taking charge signals a disregard for the
rel evant sentencing factors. W disagree, and conclude that the
court here properly considered and articulated the relevant
factors when it resentenced Downi ng. The sentence inposed is not
so unusual, or disproportionate, as to shock public sentinent.

40 At the resentencing hearing, the State asked the court
to inpose a sentence of life inprisonnent, consecutive to the
total 129 years inposed earlier for other charges. The State
al so specifically requested a parole eligibility date of October
21, 2177. The State cal cul ated Downing's mandatory rel ease date
on the prior sentences - after 86 years - and then added 100
years fromthat point.

141 Next, defense counsel reviewed with the court the pre-
sentence investigation report, and the defendant's own statenents
as to the events on the day of the hostage-taking. Def ense

counsel also offered tw letters from the Departnent of
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Corrections and two inmate performance evaluations. Al four of
these docunents were generated in the interim between M.
Downi ng' s ori gi nal sent enci ng and t he Novenber , 1995,
resent enci ng heari ng.

42 After receiving those docunents, and the coments of
counsel, the court revisited the events of the crinme. The court
adopted its coments nmade at the original sentencing. '

43 The court then weighed the gravity of the hostage-
taking offense, 1its seriousness in part reflected by the
statutory sentencing option of life inprisonment.

44 The <court made further comments on M. Downing's
character, finding that he denonstrated no renorse, and posed a
continuing risk to society. Considering the Departnent of
Corrections letters and positive eval uations, the court concl uded
that Downing could only perform at that level within a |ocked

facility. Referring to factors considered at both hearings, the

court then stated, "I knew of al nbst no redeem ng values. | know

' At the original sentencing, the court considered, anong
other things, the "lengthy and extrenely thorough"” pre-sentence
report. In considering the gravity of the offense, the court
noted that Downing participated in the hostage-taking as part of
a planned escape fromjail at a tinme when he was going through a
trial on very serious charges. The court also considered that
the crinme of hostage taking was "at the peak" of seriousness.

At the original sentencing, the <court also considered
Downi ng's character, outlining a long and serious crimnal
hi story. The court found Downing to be one of the nost
antisocial persons he had encountered, and that he denonstrated
no |ikelihood to change his behavior for the better.

The court also considered Downing's character in |ight of
the need to protect the public. The court concluded that Downi ng

was a man "who doesn't care about hurting people. He will do it
at will whenever, for whatever purpose, to whonever if they are
in his way."
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of very few now. | know of nothing that would cause ne to stray

frommy earlier views about your character.”

145 Finally, weighing the public protection factor, the
court described the terror that Downi ng brought to the community,
the state, and enployees of the jail building during the hostage-
taking. In light of all those considerations, the court followed
the State's sentence recomendati on.

146 The record, as summarized above, denonstrates that the
judge here considered the comments of both counsel and the facts
of the specific crinme. The judge applied each of the pertinent
sentencing factors, and explained the reasons for its parole
eligibility determ nation. Based on all of the factors
considered and articulated by the sentencing court, we disagree
with Downing's contention that the sentence inposed could not
have been directed at any of the relevant sentencing factors.

147 This is true despite the judge's remarks that "It
sounds silly. It sounds far-fetched, that you have already been
handed 129 consecutive years by other courts, that indeed | would
add another 100, but that is what | am going to do." Those
remarks followed the court's recitation of the factors set out
above, as well as a consideration of remarks by counsel. The
fact that Downing already was serving a |lengthy sentence for
prior offenses did not automatically nmake the parole eligibility
determ nation here unreasonable or unjustified. If we take
Downing's argunent that a parole eligibility date nust be within

a defendant's expected lifetine to its |logical conclusion,
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sentencing courts would have to inpose dimnishing sentences for
a defendant's subsequent offenses, in order to preserve an
“attai nable parole date". See Petitioner Downing's Brief at 18.
O fenders who commt nultiple crinmes should not receive a
sentencing "discount” due to the sheer volune of their crines.
See also Ws. Stat. § 973.15(2)(a)." Maki ng an attainable
parol e date the primary gauge of the reasonabl eness of a sentence
di sregards traditional sentencing factors.

148 The court clearly considered that Downing showed little
or no chance of rehabilitation, based on his prior crimnal
record and his efforts to avoid one trial and sentencing by
taking a jail deputy hostage in an escape attenpt. Even
Downi ng's counsel admtted that Downing's only relevant work
hi story occurred while he was an i nmate.

149 1t is inportant to note that the reason for Downing's
resentencing was not that the court inproperly wei ghed sentencing
factors in the first instance. Thus, it was reasonable for the
court on resentencing to adopt its prior comments, particularly
t hose concerning Downing's ruthless attenpt to |eave the county
jail at alnbst any cost. The court was not unreasonable in
focusing on the terror instilled in the community at |arge, as
well anbng corrections workers, at the prospect of inmates

hol ding deputies hostage under the threat of death. These

2 Ws. Stat. § 973.15(2)(a)(1993-94) provides:

Except as provided in par. (b), the court nay inpose as
many sentences as there are convictions and may provide
t hat any such sentence be concurrent wth or
consecutive to any other sentence inposed at the sane
time or previously.
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findings led the court, on resentencing, to heavily weigh the

public protection and deterrence factors. | nposition of a
sentence with a parole eligibility date of COctober 21, 2177, is
not so excessive as to shock public sentinent.

50 Based on the plain |anguage of the statute, we hold
that Ws. Stat. 8§ 973.014(1)(b) unanmbiguously allows the circuit
court to inpose a parole eligibility date beyond a defendant's
expected lifetinme, and that the specific parole eligibility dates
set for petitioners Setagord and Downing do not constitute

erroneous exercises of discretion by the circuit court.

By the Court.—JFhe decision of the court of appeals is
affirmed as to Setagord, and the order of the circuit court is

affirmed as to Downi ng.
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151 WLLIAM A BABLITCH, J. (D ssenting). On August 28
1992, John Setagord was sentenced to life in prison wthout
par ol e. Setagord appeal ed, and the court of appeals concl uded
that Ws. Stat. § 973.014 (1991-92)' clearly and unambi guously
did not permt the circuit court to inpose a sentence of life in
prison without the possibility of parole for Setagord s crine.

State v. Setagord, 187 Ws. 2d 340, 523 N W2d 124 (C. App.

1994). Accordingly, the court of appeals reversed the sentence
and remanded for resentencing. Upon remand, the circuit court
sentenced Setagord to life in prison with a parole eligibility
date of October 21, 2091%in effect, a sentence of life in prison
wi thout the possibility of parole. By affirmng this sentence
the majority elevates form over substance. It tells the
circuit courts that, if you don't wuse the words “wthout
possibility of parole,” even though that is the effect, we wll
approve.

52 In essence, the nmgjority concludes the |egislature
deli berately intended to create a classic, albeit cynical, “good
news, bad news” situation for the defendant when it drafted the

mandate “the court shall nake a parole eligibility determ nation

3 Unless otherwi se indicated, future statutory references

are to the 1991-92 vol une.

14 Frequently the w sest analysis can be found in the

si npl e adage. “*1f something wal ks like a duck, quacks like a
duck and swins, covering it with chicken feathers wll not nake
it into a chicken.”” Boyd v. Layher, 427 N.W2d 593, 596 (M ch

App. 1988)(citation omtted). Likew se, Setagord s sentence is a
sentence of life in prison without parole; calling it a term of
years sentence with a parole eligibility date far beyond life
expectancy cannot alter that sinple fact.
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" Ws. Stat. 8§ 973.014. The good news for the defendant:
you're eligible for parole. The bad news: it won’t be during
your lifetine. | conclude the legislature did not intend Ws.
Stat. 8§ 973.014 to be used by the sentencing judge in this
manner. Accordingly, | dissent.

153 When interpreting this statute, one overarching
principle nust guide the court’s analysis%the |legislature sets
sentencing policy. It is well settled that “the court’s
sentencing power is derived solely from the statutes and
the courts nust adhere to statutory limts when fashioning

sentences.” State v. Sepul veda, 119 Ws. 2d 546, 553, 350 N.W2d

96 (1984)(footnote omtted). In other words, the sentencing
court can only inpose a sentence if that sentence is authorized
by the legislature. By inposing a sentence not authorized by the
statute, the circuit court usurps the legislature’ s authority to
set sentencing policy.

54 The majority concludes that by its use of the phrase
“any later date” in Ws. Stat. 8§ 973.014, the |legislature
unanbi guously granted the circuit court discretion to inpose a
parole eligibility date far beyond even Mthuselah’s life
expect ancy. Apparently, even a parole eligibility date of 4001
or any other year would neet with the consent of the mgjority.
The majority reaches this conclusion by ignoring a basic rule of
statutory construction: A phrase nmust be defined within the

context of the statute in which it is used. Pul sfus Farns Vv.

Town of Leeds, 149 Ws. 2d 797, 804, 440 N.W2d 329 (1989).
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155 Ignoring this rule, the majority analyzes only one part

of Ws. Stat. § 973.014:

the court shall make a parole eligibility determ nation
. . . (b) . . . Under this subsection, the court may
set any later date than that provided in s. 304.06(1).

Majority opinion at 9. However, at the tine of Setagord s

sentencing, 8 973.014, provided:

(1) Except as provided in sub. (2), when a court
sentences a person to life inprisonnment for a crine
commtted on or after July 1, 1988, the court shall
make a parole eligibility determ nation regarding the
person and choose one of the follow ng options:

(a) The person is eligible for parole under s.
304.06(1).

(b) The person is eligible for parole on a date
set by the court. Under this paragraph, the court may
set any later date than that provided in s. 304.06(1),
but may not set a date that occurs before the earliest
possible parole eligibility date as cal cul ated under s.
304.06(1).* (Enmphasis added).

156 By analyzing just the underlined portion of the
statute, wthout benefit of the context of the entire statute
the majority reaches an erroneous concl usion.

57 This court recently visited a simlar problem of

statutory interpretation. In State v. Sweat, 208 Ws. 2d 4009,

561 N.W2d 695 (1997), we interpreted the phrase “any defense
available in a civil action” as used in Ws. St at.
8§ 973.20(14)(b). In that case, we held that “any” when nodifying
“defense,” though unanmbi guous when standi ng al one, was anbi guous

when read in conjunction wth the statute as a whole. Sweat, 208

> Ws. Stat. § 973.014 was renunbered by 1993 Ws. Act 289,
811-12. As did the court of appeals, and as does the mpjority, |
refer to the provisions of 8 973.014 by the current nunbering.
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Ws. 2d 409. See also 2A Norman J. Singer, Sutherland s

Statutory Construction 8 46.07, p. 153 (5th ed., 1992) (the word

any” has “a diversity of neanings . . . and its neaning in a
gi ven statute depends upon the context and the subject matter of
the statute”)(footnote omtted).

158 A statutory provision is anbiguous if reasonable m nds
could differ as to its meaning. Sweat, 208 Ws. 2d at 416.
Here, the court concludes that “any” when nodifying “later date”
i S unanbi guous. And it i1s%when standing al one. However, when
read in conjunction wth other provisions in Ws. Stat.
8§ 973.014, the phrase “any |ater date” is anbi guous.

159 One reasonable interpretation of the statute is that
rendered by the mpjority that, essentially, “any later date”
means “any later date fromhere to eternity.” Another reasonable
interpretation¥and an interpretation nore in harmony with Ws.
Stat. 8§ 973.014 as a whole%is that the phrase “any later date”
means “any l|ater date, but not life inprisonnment w thout parole
because the statute states that the person is eligible for parole
on a date set by the court” or “any later date within the average
person’s |ife expectancy.” Because these interpretations can
reasonably be drawn, the reasonable conclusion is that § 973.014
i s anbi guous.

160 When a statute is anbi guous, several rules of statutory
construction cone into play. 1In construing Ws. Stat. 8§ 973.014,
these rules of construction indicate that the phrase “any |ater
date” is nore reasonably interpreted as “any later date wthin

the average person’s |life expectancy.”
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161 First, it is well-established that anbiguous, penal
statutes such as Ws. Stat. 8§ 973.014 should be interpreted to
the defendant’s benefit. In construing federal statutes, the

federal courts apply the rule of lenity. Bell v. United States,

349 U. S. 81, 83. This court applies a simlar concept, stating
that “penal statues are generally construed strictly to safeguard

defendant’s rights.” State v. Bohacheff, 114 Ws. 2d 402, 417

338 N.W2d 466 (1983)(citation omtted). Thus, as Setagord
argues, crimnal penalties nust be narrowWy construed and any
anbiguities in a penal st at ut e%i ncl udi ng sent enci ng
provi sions¥mnmust be resolved in favor of the defendant. See

Strong v. CI1.R, Inc., 184 Ws. 2d 619, 628, 516 N W2d 719

(1994). State v. Christensen, 110 Ws. 2d 538, 546, 329 N w2ad

382 (1983). See also State v. Mrris, 108 Ws. 2d 282, 289, 322

N.W2d 264 (1982)(“in case of doubt concerning the severity of
the penalty prescribed by the statute, the court wll favor a
m | der penalty over a harsher one. . . . “Since it is within the
power of the | awmakers, the burden lies with themto relieve the

situation of all doubts.””)(citation omtted)); 3 Sutherland s

Statutory Construction 8 59.03 at 103 (“’'It is a well-established

principle of statutory construction that . . . the nore severe
the penalty, and the nore disastrous the consequence to the
person subjected to the provisions of the statute, the nore rigid
wll be the construction of its provisions in favor of such
person and against the enforcenent of such law '")(footnote

omtted).
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162 In sum the burden lies with the |legislature to enact a
statute that clearly and unanbiguously provides for the nost
severe crimnal punishnent available in Wsconsin¥%a sentence of
[ife in prison without even the possibility of parole, and this
statute does not <clearly establish such an intent by the
| egi sl ature.

163 Another fundanental rule of statutory construction
supports this conclusion. Statutes are to be construed to avoid
rendering any part of the statute neaningless or superfluous.

State v. Achterberg, 201 Ws. 2d 291, 299, 548 N.W2d 515 (1996).

That the mpjority’'s interpretation violates this principle is
nost glaringly illustrated by the interplay of Ws. Stat.
88 973.014(1)(b) and (2)(1993-94):1° If “any later date” in
subsection (1)(b) authorized the inposition of a life sentence
with a parole eligibility date far beyond |life expectancy, i.e.,
life in prison without the possibility of parole, why would the

| egislature have added subsection (2) which specifically

authorizes a life sentence wthout parole? Sinply put, if the
majority’s interpretation of subsection (b) is correct,
subsection (2) IS unnecessary. | t is superfluous and

meani ngl ess¥a result that nust be avoi ded.

11993 Wsconsin Act 289 anmended Ws. Stat. § 973.014,
renunbering the statute and addi ng the follow ng provision:

(2) when a court sentences a person to Ilife
i nprisonnment under s. 939.62(2n), the court shal
provide that the sentence is wthout possibility of
par ol e.
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164 A related canon of construction supports the concl usion
that “any later date” does not give the circuit court the
authority to inpose a life sentence wthout parole: “Were the
| egi sl ature uses two different phrases . . . in tw paragraphs in
the same section, it is presuned to have intended the two phrases

to have different nmeanings.” Arnes v. Kenosha County, 81 Ws. 2d

309, 318, 260 N.W2d 515 (1977)(footnote omtted). See also
Weber v. Town of Saukville, 209 Ws. 2d 214, 231, 562 N W2d 412

(1997). Since the legislature has used |anguage in Ws. Stat
§ 973.014(1)(c)(1995-96) and Ws. Stat. § 973.014(2)(1993-94)
expressly authorizing Iife without parole sentences, its om ssion
of such language in Ws. Stat. 8§ 973.014(1)(b) ought to be given
substantive, meaningful effect. The majority’s reading strips
the different statutory wordings of any real difference.

165 This is exactly the point of a recent decision by the
Seventh G rcuit in an anal ogous situation. The federal statutes

involved in United States v. Martin, 63 F.3d 1422 (7th Grr.

1995), provided that a person guilty of arson, in which death
resulted, “shall” be subject to “inprisonnent for any term of
years, or to the death penalty, or to Ilife inprisonnent as
provided in 8 34 of this title.” ld. at 1432. Section 34
provi ded that a person shall be subject to the “death penalty or
to inprisonnment for life, if the jury shall in its discretion so
direct.” 1d.

166 Al though the jury had not directed that Martin be

sentenced to |ife in prison, the trial court inposed a term of

years far beyond his life expectancy. The Seventh Circuit
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vacated and remanded for resentencing, holding that where a
| egislatively enacted sentencing schene has expressly deprived a
court of the possibility of inposing a |ife sentence, a sentence
for a term of years exceeding the defendant’s approximate life
expectancy would ordinarily constitute an abuse of discretion

Judge Flaum explained, “If we are to give [the statute] real
meani ng, a sentencer cannot be permtted to evade the
restrictions on one kind of sentence by inposing a substantially
identical one with a slightly different nane.” Martin, 63 F.3d
at 1434. See also United States v. Prevatte, 66 F.3d 840, 843-44

(7th Gr. 1995) (Posner, C. J., concurring) (where sentencing
judge was “di senpowered” frominposing life, “if he used a term
of years to inpose a life sentence he was evading a limtation on
his authority.”).

67 Legislative history can also be indicative of
| egi slative intent. However, as the defendant argues, the
| egislative history of this statute raises nore questions than it
answers.

168 The original version of Ws. Stat. § 973.014 was
enacted by 1987 Wsconsin Act 412. That Act was first introduced
as Assenbly Bill 8 (Novenber 1987 Special Session). As enacted
by the Assenbly, the bill originally provided that anyone
convicted of a crime punishable by life inprisonnent could be
sentenced to life “without parole eligibility”%precisely the
sentence inposed in this case. The Senate then enacted a mnuch
narrower version, which sinply provided that a circuit court

could defer the date of parole eligibility in cases where the
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def endant was convicted of first-degree nurder while commtting
or attenpting certain violent felonies, including hostage taking.
See § 5 of Senate Substitute Amendnent 1 to Assenbly Bill 8.

169 The neasure then noved back to the Assenbly, where it
was further anmended by a provision that ultinmately becane the
basis for the present Ws. Stat. § 973.014. See 8§ 5 of Assenbly
Amendnent 1 to Senate Substitute Amendnent 1 to Assenbly Bill 8.

That version would have provided the circuit court with three

sent enci ng options:

973.014 SENTENCE OF LIFE | MPRI SONVENT; PAROLE
ELI G BI LI TY DETERM NATI ON. When a court sentences a
person to life inprisonment for a crime conmtted on or
after the effective date of this section . . . [revisor
inserts date], the court shal | make a parole
eligibility determnation regarding the person and
choose one of the follow ng options:

(1) The person is not eligible for parole.

(2) The person is eligible for parole under s.
57.06(1).

(3) The person is eligible for parole on a date
set by the court. The court may not set a date that

occurs before the earliest possible parole eligibility
date as cal cul ated under s. 57.06(1).

(Enmphasi s added). Thus, this version would have expressly
authorized the sentence inposed in this case3%life wthout
possibility of parole. But, the legislature’s Commttee of
Conference recomended that this option be struck; Ws. Stat.
8§ 973.014 was thereafter adopted with only two parole options
rather than with the third option of life w thout parole.

70 Since the legislature struck a provision that would

have expressly authorized precisely the sentence that was i nposed
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here (life wthout parole), the remainder of the statute as
enacted should not be construed as authorizing such a sentence.

The legislature’s action “strongly mlitates against a []udicial]
judgnent that [the legislature] intended a result that it

expressly declined to enact.” @ilf Gl Corp. v. Copp Paving Co.,

419 U. S. 186, 200 (1974). “Where [a legislature] includes
l[imting language in an earlier version of a bill but deletes it
prior to enactnent, it may be presuned that the limtation was
not intended.” Russello v. United States, 464 U S. 16, 23-24
(1983).

71 The State argues that a May 23, 1988 one-page neno to
“File” prepared by Bruce Feustel, an attorney wth the
Legi sl ative Reference Bureau, and a one-page “Drafting Request”
fromthe “Conference” that was apparently received by M. Fuestel
on May 24 provide a clear indication of legislative intent. The
Feustel meno sunmarized the three parole options contained in the
anended Assenbly version of A B. 8 before it went to the
Comm ttee of Conference, and opined that there was “no limt” on
how | ong parole eligibility could be deferred by a circuit court;
it “could be a date 100 years in the future.”

172 | disagree wth the State’'s interpretation. The
Feustel nmeno is sinply too slima reed to support the concl usion
that the legislature definitely intended to grant inplicit
authority to circuit courts to inpose indirect life wthout
parol e sentences on the basis of anbi guous statutory |anguage.

173 Finally, the court must recognize that the |egislature

knows how to create an unanbiguous statute. In his brief,

10



950207 and 961264wab

Setagord sets forth several exanples of legislative drafting that
exhi bit an unanbi guous legislative intent to allow the circuit
court to inpose a life sentence w thout parole, denonstrating
that when the legislature intends to authorize such punishnent it
does so directly through plain and unanbi guous | anguage.

174 In the first exanple, Ws. Stat. 8§ 973.014(2)(1993-94)
expressly provides that “persistent repeaters” are subject to
life inprisonnment “without the possibility of parole.” Setagord
IS not a persistent repeater. Yet he has been sentenced as if he
wer e.

175 Second, Ws. Stat. 8 973.014(1)(c)(1995-96) expressly
gives the circuit court the power to declare that any defendant
sentenced to life inprisonment “is not eligible for parole,” but
“only if the court sentences a person for a crine conmtted on or
after August 31, 1995.” Setagord is not subject to this section.

Yet he has been sentenced as if he were.

176 The legislature’s direct authorization of life wthout
parol e sentences in these situations denonstrates that Ws. Stat.
8§ 973.014(1)(b)(1991-92) does not extend so far as to authorize
the inposition of an indirect sentence of life w thout parole by
the setting of a parole eligibility date that no defendant could
possibly live to reach. Had the |legislature intended to permt
such sentences in 8 973.014(1)(b), it could and would have used
the sane | anguage as it used in Ws. Stat. 88 973.014(2)(1993-94)
and the newly enacted Ws. Stat. 8 973.014(1)(c)(1995-96).

177 The legislature anmended Ws. Stat. 8§ 973.014(1) during

the pendency of this case to add another parole eligibility
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option: a circuit court now has the power to declare that any
def endant sentenced to life inprisonnent “is not eligible for
parole,” but “only if the court sentences a person for a crine
committed on or after the effective date” of the anendnent,
August 31, 1995. See 1995 Ws. Act. 48, 8 5 (to be codified as
Ws. Stat. 8 973.014(1)(c)). It is conceded that Setagord is not
subject to sentencing under this provision because his crine was
commtted prior to its effective date.

178 The mgjority’'s interpretation fails for yet another
reason: since the legislature clearly knows how to authorize
life wthout parole sentences, its comand in Ws. Stat.
8§ 973.014 that a sentencing “shall” set a parole eligibility date
can only be construed as requiring that the defendant be given a
meani ngful possibility for parole at some point within an average
person’s lifetine. To construe a command that a parole
eligibility date be set as allowing a circuit court to render a
convi cted def endant entirely i neligible for parol e IS
inconsistent with the duty to set a date for parole eligibility.

It results in making a “charade” out of the whole parole
eligibility date determ nation and exalts form over substance.
This violates the fundanmental canon that statutes are to be
construed to avoid absurd, unreasonable, illogical, and sensel ess

i nterpretations. See, e.g., State v. More, 167 Ws. 2d 491,

496, 481 N.W2d 633 (1992).
179 In sum looking at the phrase “any later date” in
isolation, the mgjority erroneously concludes that Ws. Stat.

8§ 973.014 is unanbi guous. However, when that phrase is properly
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construed in conjunction wth other provisions of the statute
nmore than one reasonable interpretation can be drawn as to its
meani ng. Accordingly, the statute is anbiguous. Because it is
the function of the legislature to establish sentencing policy,
and because fundanental rules of statutory construction indicate
that the legislature’s sentencing policy as established in
8§ 973.014(1)(b) was to allow the circuit court the discretion to
set a parole eligibility date that provided a reasonable
expectation of parole eligibility, | respectfully dissent.

| am authorized to state that Chief Justice Shirley S.
Abrahanson and Justice Ann Walsh Bradely join this dissenting

opi ni on.
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